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While New Seasons has no reason to doubt the professionalism or ethics of the lawyers involved 

in this proceeding, there can be no doubt that, as a practical matter, those in possession of New 

Seasons' confidential information would take greater measures to protect that information if 

faced with a substantial personal fine like that set forth in the district court's protective order.4 

The lack of any penalty provision in the protective order renders it inadequate, and New Seasons 

should not be requited to produce its confidential information without an adequate protective 

order. 

Further, the FTC will also receive all materials produced in response to Whole 

Foods' subpoena. Notwithstanding the limitations imposed on Whole Foods, the protective 

order has a gaping hole with respect to the FTC. The protective order provides that the FTC is to 

use the information only for purposes of the present proceeding, except that the FTC "may use or 

disclose confidential material as provided by its Rules of Practice; Sections 6(f) and 21 of the 

Federal Trade Commission Act; or any other legal obligation imposed upon the Commission." 

Protective Order, ~ 8. In other words, the protective order provides New Seasons with no 

protection whatsoever with respect to what the FTC does with New Seasons' confidential 

information outside the confines of this proceeding.. 

For that, New Seasons apparently must rely on statutory and regulatory 

prohibitions against the release of its confidential information. There is no question that the FTC 

has a statutory and regulatory obligation to maintain the confidentiality of New Seasons' 

financial information. The problem· is that, notwithstanding the prohibitions against disclosure, 

New Seasons has no remedy if the FTC destroys New Seasons' business by disclosing its 

confidential information. Without a penalty provision of the nature described above, or the 

4 New Seasons would request the additional modification that any such fine be payable to New Seasons if 
its infonnation were disclosed. 
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SUBPOENA DUCES TECUM 
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997) 

Brian Rohter 
Chief Executive Officer 
New Seasons Market 
2004 North Vancouver Street 
Portland. OR 92227 

2. FROM 

UNITED STATES OF AMERICA
 
FEDERAL TRADE COM1v1ISSION
 

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as 
defined in Rule 3.34(b», or tangible things - or to permit inspection of premises - at the date and time specified in 
Item 5, at the request of Counsel listed in Item 9, in the proceeding described in Item 6. 

3. PLACE OF PRODUCTION OR INSPECTION 4. MATERIAL WIll BE PRODUCED TO 

See Attachment A, Part II, No.1 
James A. Fishldn 

5. DATE AND TIME OF PRODUCTION OR INSPECTION 

November 4, 2008 at 10:00 am 

6. SUBJECT OF PROCEEDING 

fu the Matter ofWhole Foods Market Inc., et al, Docket No. 9324 

7. MATERIAL TO BE PRODUCED 

See Attachment A, Part III 

8. ADMINISTRATIVE LAW JUDGE 

Federal Trade Commission 
Washington, D.C. 20580 

DATE ISSUED SECRETARY'S SIGNATURE 

9. COUNSEL REQUESTING SUBPOENA 

James A. Fishkin, Esq. 
DechertLLP 
1775 I Street, NW 
Washington, DC 20006-2401 

~~/260( ~J.W-
GENERAL INSTRUCTIONS 

APPEARANCE 

The delivery of this subpoena to you by any method 
prescribed by the Commission's Rules of Practice is 
legal service 'and may subject you to a penalty 
imposed by law for failure to comply. 

MOTION TO LIMIT OR QUASH 

The Commission's Rules of Practice require that any 
motion to limit or quash this subpoena be filed within 
the earlier of 10 days after service or the time for 
compliance. The original and ten copies of the petition 
must be filed with the Secretary of the Federal Trade 
Commission, accompanied by an affidavit of service of 
the document upon counsel listed in Item 9, and upon 
all other parties prescribed by the Rules ofPractice. 

TRAVEL EXPENSES 

The Commission's Rules of Practice require' that fees and 
mileage be paid by the party that requested your 
appearance. You should present your claim to counsel 
listed in Item 9 for payment. If you are permanently or 
temporarily living somewhere other than the address on 
this subpoena and it would require excessive travel for 
you to appear, you must get prior approval from counsel 
listed in Item 9. 

This subpoena does not require approval by OMB under 
the Paperwork Reduction Act of 1980. 

FTC Fonn 70·8 (rev. 1197) 
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CERTIFICATE OF SERVICE 

I hereby certify that I served· a copy of the foregoing NEW SEASONS 
MARKET'S MOTION TO QUASH OR LIMIT SUBPOENA FROM WHOLE FOODS 
MARKET, INC. on:

3 
James A. Fishkin 

4	 Dechert, LLP
 
1775 I Street, N.W.
 
Washington, DC 20006-2401
 

6 Attorneys for Whole Foods Market,
 
Inc.
 

7
 Matthew J. Reilly 
Catharine M. Moscatelli 

8 Federal Trade Commission 
601 New Jersey Avenue, N.W. 

9 Washington, DC 20001 

Attorneys for Federal Trade Commission 

11 

J. Robert Robertson 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washington, DC 20580 

Attorneys for Federal Trade Commission 

o by mailing a copy thereof in a sealed, first-class postage prepaid envelope, 
addressed to said attorney's last-known address and deposited in the U.S. mail at Washington, 

12 DC on the date set forth below; . 

13 ~y sending a copy thereof via courier in a sealed, prepaid envelope, addressed 
to said attorney's last-known address on the date set forth below; 

14 

o by faxing a copy thereof to said attorney at his/her last-known facsimile 
number on the date set forth below; or 

16 o by electronically mailed notice on the date set forth below. 

17 Dated this	 t-L\ day ofNovem'ber, 2008. 

18 DAVIS WRIGHT TREMAINE LLP 

19 
By 'Raw, U l.lr1dal1~ 

Ronald G. London, DCB #456284 
Davis Wright Tremaine LLP 

21 
191~ Pennsylvania Avenue, N.W. - Suite 200 
Washington D.C. 20006-3402 

22 Tel: (202) 973-4229 
Fax: (202) 973-4499 

23 Email: ronaldlondon@dwt.com 

24 

26 


